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ISSUE: If an interrogating officer deliberately omits Miranda 
warnings before attempting custodial interrogation, can 
subsequent warnings and waiver allow the officer to take an 
admissible statement at a later session? 

Oregon v. Elstad, (1985) 470 U.S. 298, held that even though 
an arrestee was briefly questioned without warnings (causing 
his initial statements to be inadmissible), officers could later give 
warnings and take an admissible statement. Missouri v. Seibert, 
(2004) 542 U.S. 600, created an exception to the Elstad rule, holding 
that a calculated “two-step” strategy of conducting exhaustive 
pre-warning custodial interrogation, followed by a “mid-stream” 
warning and the continuation and repetition of the pre-warning 
interrogation, would make even the post-waiver statements 
inadmissible. (See 1MB 2009-06). The Supreme Court has declined 
to extend the Seibert exception to instances of deliberately-
unMirandized questioning lacking the “two-step” features. 

In Toledo, Ohio, Archie Dixon and an accomplice wanted 
to steal Chris Hammer’s car, so they tied him up and buried 
him alive. Because of Dixon’s pre-custodial references to 
an attorney, officers decided not to Mirandize him when he 
was later arrested for forgery of Hammer’s signature. Dixon 
denied knowing what had happened to Hammer. Dixon was 
booked for forgery. Four hours later, officers re-approached 
Dixon, who said he had talked to his attorney and wanted to 
speak with the police. Following a warning and waiver, Dixon 

confessed. The post-waiver confession was admitted at trial, 
and he was convicted of murder. Finding no Miranda error, the 
Ohio Supreme Court affirmed. 

Granting Dixon’s habeas petition, the Sixth Circuit disagreed 
with the state courts and ruled that the confession was inadmissible 
under Seibert because of the “intentional Miranda violation” by 
police. The U.S. Supreme Court unanimously reversed the Sixth 
Circuit (per curiam). 

Under the “Antiterrorism and Effective Death Penalty Act,” 
federal courts are not allowed to grant habeas relief unless the 
state-court decision is contrary to or involves an unreasonable 
application of U.S. Supreme Court precedent. The Supreme Court 
held that the Ohio Supreme Court’s ruling was not inconsistent 
with Seibert, and its judgment therefore could not be vacated, per 
the AEDPA: 

“In this case, no two-step interrogation technique of the type that 
concerned the Court in Seibert undermined the Miranda warnings 
Dixon received. ... Dixon received Miranda warnings before 
confessing to Hammer’s murder; the effectiveness of those warnings 
was not impaired by the sort of ‘two-step interrogation technique’ 
condemned in Seibert; and there is no evidence that any of Dixon’s 
statements was the product of actual coercion. ... Because no 
precedent of this Court required Ohio to [suppress the confession], 
the Sixth Circuit was without authority to overturn the reasoned 
judgment of the State’s highest court.” Bobby v. Dixon (2011) 
565 US ___, 132 S.Ct. 26 

See also, People v. Williams (2010) 49 Cal.4th 405, 448; People 
v. San Nicolas (2004) 34 Cal.4th 614, 639; People v. Haley (2004) 
34 Cal.4th 283, 304; and U.S. v. Williams (9th Cir. 2006) 435 F.3d 
1148, 1158. (“In situations where the two-step strategy was not 
deliberately employed, Elstad continues to govern the admissibility 
of postwarning statements.”) 

Bottom line: “Even when a first statement is taken in the 
absence of proper advisements and is incriminating, so long as the 
first statement was voluntary, a subsequent voluntary confession 
[following Miranda warning] ordinarily is not tainted simply 
because it was procured after a Miranda violation.” People v. Scott 
(2011) 52 Cal.4th 452, 477 (quoting Elstad).

This information was current as of publication date. It is 
not intended as legal advice. It is recommended that readers 
check for subsequent developments and consult legal advisors to 
ensure currency after publication. Local policies and procedures 
regarding application should be observed. 

Confessions after a Miranda Violation
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All rights reserved. May be reproduced for non-commercial 
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